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DISCOURSE. 
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While  human  happiness  shall  repose  for  its  secure 
enjoyment  on  the  institutions  of  society,  the  science 
and  the  profession  of  the  Law  will  maintain  their  in- 
terest and  elevation  together.  The  citizen  will  com- 
mit the  interpretation  and  defence  of  his  rights  to 
men  of  integrity,  learning  and  talents ; and  the  indi- 
viduals who  are  thus  distinguished,  will  reflect  their 
own  dignity  on  the  body  to  which  they  belong.  As 
in  the  progress  of  intelligence,  civil  liberty  becomes 
less  restricted,  and  its  value  more  highly  estimated, 
the  bar  will  continue  to  extend  its  influence;  and  it 
will  be  most  honoured,  because  most  useful,  when  the 
government  is  itself  controuled  and  its  authority  defin- 
ed by  a written  constitution.  Such  a government  is 
merely  a compact,  which  differs  most  from  others  in 
the  superior  importance  of  its  subject;  and  it  is  the 
appropriate  office  of  the  lawyer,  to  expound  its  provi- 
sions, to  maintain  the  purity  of  its  principles,  and  to 
guard  them  from  misapplication  and  abuse.  If  he  has 
performed  these  duties  faithfully  and  with  skill,  who 
shall  doubt  his  title  to  the  confidence  and  affections 
of  his  countrymen  ? — 

2 


6 


I need  offer  no  other  considerations  as  an  apology 
for  addressing  you  this  evening  on  subjects  connect- 
ed with  the  Constitutional  Law  of  the  United  States. 
The  time  has  gone  by,  when  either  authorities  or 
prejudices,  however  venerable,  could  sway  the  scep- 
tre of  opinion.  The  spirit  of  dauntless  enquiry  is 
abroad:  Every  question,  that  relates  to  the  past  his- 
tory or  the  future  tendencies  of  the  government,  is 
investigated  with  anxiety,  and  discussed  with  fer- 
vour; while  in  politics  as  in  religion,  error  of  senti- 
ment is  tolerated  safely,  because  truth  is  on  the 
watch,  and  free  to  combat  it. 


The  fact  that  government  is  a compact,  which  in 
many  countries  has  been  left  to  doubtful  or  at  least 
disputed  implication,  is  the  basis  on  which  the  Con- 
stitution of  the  United  States  professes  to  rest.  Its 
objects  are  equally  clear:  “to  form  a more  perfect 
union,  to  ensure  domestic  tranquillity,  provide  for  the 
common  defence,  promote  the  general  welfare,  and 
secure  the  blessings  of  liberty  to  the  people  of  the 
United  States.” 

Who  are  the  parties  to  this  compact? — On  the  one 
side  it  has  been  said,  that  the  preamble  and  enacting 
words  of  the  instrument  declare  them  to  be  the  peo- 
ple;— on  the  other,  that  having  been  framed  by  a 
convention  which  derived  its  powers  from  the  states, 
and  having  been  adopted  at  last  by  the  states,  acting 
each  for  itself,  the  states  as  such  are  the  parties. — 
Perhaps,  if  its  terms  were  exactly  defined,  the.ques- 


tion  would  be  found  to  be  of  less  moment  and  less 
difficulty,  than  some  of  those  who  have  argued  it 
supposed.  By  the  expression,  a State , as  used  in  the 
discussion,  I of  course  do  not  understand  the  inhabi- 
tants of  a district  of  country,  who  have  associated 
for  the  purposes  of  government,  but  the  body  politic 
which  they  have  instituted  or  maintain.  If  this  is 
properly  assumed,  the  question  may  be  resolved  into 
another: — Are  the  people  to  be  considered  parties 
to  the  constitution  directly;  or  parties  by  the  interven- 
tion and  agency  of  their  organs,  the  state  govern- 
ments? 

The  states,  as  governments,  had  no  powers,  but 
those  which  they  derived  from  the  grant  or  the  assent 
of  the  people.  If  they  had  received  no  power  to  ac- 
cede on  behalf  of  the  people  to  the  formation  of  a 
general  government,  an  act  of  accession  on  their 
part  was  null  and  without  effect: — And  so,  converse- 
ly; if  they  had  the  right  to  accede  to  such  a govern- 
ment, they  derived  it  from  the  people:  in  the  act  of 
accession,  they  were  the  mere  agents  of  their  peo- 
ple : and  the  act  itself  must  be  considered  the  act  of 
the  people  themselves.  Whether  the  action  of  the 
popular  body  was  mediate  or  direct,  the  effect  of  it 
in  this  view  of  the  question  would  seem  to  be  the 
same. 

The  constitutions  of  the  several  states  as  truly  de- 
fine the  powers  of  the  state  legislatures,  as  that  of 
the  United  States  does  the  powers  of  congress.  It 
may  be  indeed,  that  to  a certain  extent,  different  rules 


of  interpretation  should  be  applied  to  them.  The 
constitutions  of  the  states,  having  been  in  some  cases 
made  without  reference  to  any  other,  or  co-ordinate 
government;  they  may  perhaps  be  considered  as  vest- 
ing in  their  respective  departments  all  the  powers  of 
government,  from  which  they  are  not  expressly  or  by 
implication  restricted;  while  the  federal  govern- 
ment is  in  its  very  terms,  of  limited  application.  But 
though  this  may  be  admitted,  it  does  not  affect  the 
right  of  the  state  government  to  become  a party  to 
the  federal  constitution.  A free  government  derives 
all  its  authority  from  the  delegation  of  the  people: 
its  powers  may  have  been  conferred  by  implication 
or  in  very  general  terms;  but  all  that  is  not  in  some 
manner  delegated  remains  in  the  people.  Govern- 
ment is  a trust,  and  the  highest  that  can  be  commit- 
ted by  man  to  his  fellow.  It  partakes  of  the  trust 
character,  with  which  our  courts  are  familiar,  at  least 
in  this,  that  he  in  whom  it  is  vested,  cannot  refer 
himself  to  the  discretion  of  others.  The  legislator, 
the  chief  executive,  the  judge,  must  exercise  his 
office  in  person.  By  what  right  then,  could  the  state 
governments,  mere  attorneys  with  prescribed  autho- 
rity, create  a new  government,  with  distinct  powers 
and  enlarged  jurisdiction  over  the  people  of  the  seve- 
ral states?  How  could  they  delegate  the  right  of 
taxation,  the  right  of  war  and  peace,  the  judicial 
power,  to  a new  set  of  officers,  to  be  chosen  by 
other  persons  than  their  own  constituents?  If  they 
had  this  specific  right  conferred  on  them; — the  right 
namely  of  constituting  a general  government  ; — what 
were  they,  in  the  exercise  of  it.  but  the  channels 
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through  which  it  pleased  the  people  to  convey  their 
authority  to  others?  If  they  had  it  not,  their  act 
was  an  usurpation,  and  can  derive  its  efficacy  only 
from  the  acquiescence  and  consequent  ratification  of 
the  people. — At  last  then,  the  obligatory  force  of  the 
federal  constitution  finds  its  origin  in  the  assent 
of  the  people  of  the  states.  It  is  the  creature  of 
the  people,  formed  by  themselves,  for  their  own 
benefit: — not  a concession  of  sovereigns  admitted  at 
the  popular  solicitation, — not  a transfer  by  sovereign 
governments  of  a portion  of  their  powers;  but  a re- 
sumption by  the  people,  who  had  formed  and  could 
annul  those  governments,  of  parcel  of  their  rights, 
and  a new  surrender  of  them  to  a different  set  of 
agents.  Whether  this  resumption  was  made  by  the 
people,  in  a convention  of  delegates,  or  in  their  ordi- 
nary representative  assemblies,  or  in  popular  meet- 
ings,— it  was  their  act  alone.  No  pre-existing  go- 
vernment, whether  instituted  by  them,  or  confirmed 
by  their  acquiescence,  could  be  considered  as  in  any 
degree  contributing  to  the  validity  of  the  act. 

The  course  of  these  remarks  is  not  affected  by  the 
circumstance,  that  the  constitution  was  formed  and 
adopted  by  the  states,  or  more  correctly  speaking, 
by  the  people  in  the  states.  The  states  were  govern- 
ments already  in  existence,  each  of  which  was  for  the 
purposes  of  this  question  an  independent  principality 
within  its  own  borders.  Without  resorting  to  its  or- 
ganization, there  was  no  way  in  which  the  popular 
suffrage  could  be  readily  and  truly  ascertained.  The 
question  too  was  in  each  case  one  which  involved 
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the  destruction  or  the  modification  of  some  of  the 
powers,  which  were  before  confided  to  the  govern- 
ment of  the  state  alone : to  adopt  the  federal  con- 
stitution, was  to  amend  the  constitution  of  the  state. 
There  would  have  been  manifest  injustice,  in  refer- 
ring to  the  collected  and  undistinguished  votes  of  all 
the  citizens  of  the  United  States,  the  propriety  of 
changing  the  fundamental  institutions  of  a particular 
state.  Such  a course  would  have  made  it  possible, 
that  a state  or  even  several  states  might  be  subjected 
to  the  operation  of  the  new  government,  without 
the  assent  of  their  citizens,  and  in  opposition  to 
their  principles  and  their  wishes.  A government 
with  such  an  origin  would  have  been  a tyranny, 
and  could  never  have  received  the  confidence  of 
the  people. — To  affirm  then,  that  the  adoption 
of  the  constitution  was  the  act  of  each  state,  or 
of  the  people  deliberating  and  acting  by  states,  is 
merely  to  affirm,  that  the  constitution  was  adopted 
in  the  manner  best  fitted  to  obtain  the  true  sense  of 
those,  who  were  to  become  citizens  under  it,  and  to 
secure  the  permanence  of  the  government  to  which 
it  should  give  birth.  It  is  not  to  advance  one  step  in 
the  argument,  by  which  a supervisory  power  is  claim- 
ed for  the  state  governments,  over  the  government 
of  the  Union. 

I know,  that  it  has  recently  been  suggested  by  a 
highly  distinguished  citizen,*  that  the  states  were 
never  distinct,  independent  principalities.  He  sup- 

* Mr.  Adams,  in  his  Oration,  addressed  to  the  citizens  of  the  town  of  Q.uincy, 
1th  July,  1S31 


1 1 


poses  that  the  Declaration  of  Independence  which 
described  the  thirteen  states,  as  “ united,”  assert- 
ed for  them  a joint  character,  which  is  incom- 
patible with  the  idea  of  their  separate  sovereignty. 
“ The  property  of  union,  he  affirms,  is  equally  essen- 
tial to  their  existence,  with  those  of  independence 
and  freedom  : ” — “ without  union,  the  covenant  be- 
tween the  parties  to  the  declaration  contains  no 
pledge  of  freedom  or  independence.” 

The  opinion  appears  to  me  as  erroneous  as  it  is 
novel.  The  withdrawal  of  the  colonists  from  their 
allegiance  to  the  mother  country,  erected  the  co- 
lonies into  states,  without  any  reference  to  the  sub- 
sequent public  declaration  of  their  independence. 
Their  very  union  presupposed  their  separate  exis- 
tence. There  could  be  no  compact  between  them, 
in  their  character  of  dependencies  on  the  British 
crown : their  voluntary  union  was  that  of  self-regu- 
lating communities.* 

It  is  too  much  to  affirm,  as  it  seems  to  me,  that 
the  states  will  cease  to  be  independent  and  free, 
when  they  shall  cease  to  be  united.  Such  may  un- 
happily be  the  proper  remark  of  the  historian,  who 
shall  record  the  dissolution  of  the  Union;  but  the 
question  for  us  is  not  of  prophecy,  but  of  deduction 
from  the  constitutional  organization  of  the  states. 
What,  according  to  the  doctrine  in  question,  is  to 
be  the  situation  of  a state,  when  from  any  cause  or 
in  any  manner,  it  has  ceased  to  be  a member  of  the 


* See  Note  at  the  end. 
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Union?  Has  it  by  its  withdrawal  cancelled  the  as- 
sertion of  its  freedom  ? Does  it  relapse  into  a state 
of  dependence  on  the  British  monarch  ? Or,  does  it 
absolutely  cease  to  exist  as  a body  politic;  and  are 
its  citizens  referred  to  a state  of  nature,  and  free  to 
choose  whether  they  shall  again  submit  themselves 
to  the  controul  of  laws? — The  states  of  New  York, 
North  Carolina,  Rhode  Island,  and  Vermont,  delayed 
their  ratification  of  the  constitution,  until  after  it  had 
received  the  assent  of  nine  states,  and  had  thus  be- 
come the  fundamental  law  of  their  Union.  For  a 
time  then,  these  states  were  without  the  pale : they 
had  ceased  to  be  united  with  the  rest.  Did  they,  in 
consequence,  lose  their  character  of  states, — free 
states, — independent  states  ? — if  they  did,  when  and 
how  was  that  character  resumed  ? — 

But  the  consequences  of  the  doctrine  are  not  con- 
fined to  a withdrawing  state  : those  that  remain  par- 
take of  the  calamity.  The  integrity  of  the  Union  is 
gone  : — while  it  subsisted,  its  relations  were  mutual, 
uniting  each  to  all,  and  all  to  each  ? Does  not  the 
withdrawal  of  one  destroy  this  relation  as  to  all  ? 

On  the  2d  of  July,  1787,  nine  states  had  declared 
their  assent  to  the  new  constitution.  These  were 
but  a part  of  the  thirteen,  which  had  in  1776  formed 
together  the  “ compact  of  union,  independence,  and 
freedom.”  If,  as  the  late  president  affirms,  “ no  state, 
whose  people  were  a party  to  that  declaration,  could 
without  violation  of  that  primitive  compact  secede 
or  separate  from  the  rest;”  then  it  is  plain,  that  by 
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adopting  the  present  constitution,  the  nine  states 
broke  the  compact,  and  the  essential  properties  of 
their  freedom  and  independence  were  dissolved  with 
that  of  their  union  to  the  others.  The  golden  chain 
was  severed,  and  like  creatures  of  enchantment  in  an 
Eastern  tale,  its  radiant  links  lost  at  once  their  conti- 
nuity and  their  being. — Consequences  like  these  can- 
not have  been  present  to  the  richly  stored  mind  of 
this  eloquent  writer;  and  perhaps  indeed  the  remarks 
to  which  I refer  may  be  nothing  more  than  a figura- 
tive assertion  of  the  importance  of  the  union  to  our 
independence  and  freedom:  but  if  so,  it  may  be  ad- 
mitted that  his  language  is  somewhat  strong,  and 
liable  to  misconstruction. 

Such  being  the  history  of  the  constitution  of  the 
United  States,  it  follows  that  every  violation  of  it  is 
a wrong  committed  against  each  citizen  of  the  coun- 
try. The  compact  is  broken,  to  which  he  was  a 
party,  as  one  of  the  people;  and  he  has  personally 
claims  to  redress.  That  redress,  however,  will  rarely 
be  found  incompatible  with  the  permanence  of  the 
compact,  and  the  general  harmony  of  the  parties  to 
it.  It  would  indeed  have  been  strangely  unwise  on 
the  part  of  those  who  framed  the  constitution,  to 
leave  the  question  of  its  infraction  to  be  decided  in 
every  case,  by  the  judgment  of  those  who  were  af- 
fected by  its  action,  and  the  measure  and  manner  of 
redress  to  be  fixed  by  their  discretion.  This  would 
have  been  anarchy,  and  in  its  worst  form,  because 
bearing  the  semblance  and  sanctions  of  constitu- 
tional rule. 
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Those  violations  of  the  constitution  which  may 
be  committed  by  individuals,  are  so  obviously  within 
the  cognizance  of  the  courts  of  law,  and  the  man- 
ner of  recourse  in  such  cases  is  so  well  known  to 
you,  that  it  is  not  necessary  for  me  to  consider  them 
at  this  time.  The  more  important  and  dangerous 
infractions  of  it  are  those  which  may  be  made  by 
one  or  more  of  the  co-ordinate  departments  of  the 
government.  It  remains  for  us  to  enquire,  what  is 
the  remedy  of  the  citizen  in  case  of  such  infractions. 

The  executive  may  transcend  its  constitutional 
powers,  or  may  be  guilty  of  other  official  crimes  and 
misdemeanors.  For  cases  of  this  class,  the  mode  of 
accusation  and  trial,  and  the  character  of  the  punish- 
ment are  all  defined  in  a single  paragraph  of  the  in- 
strument. “ The  President,  Vice  President,  and  all 
civil  officers  of  the  United  States  shall  be  removed 
from  office  on  impeachment  for  and  conviction  of 
treason,  bribery,  or  other  crimes  and  misdemeanors.” 
Art.  2,  § 4.  The  ordinary  courts  of  law  in  the  mean 
time  secure  immediate  redress  to  the  citizen,  who 
may  be  wronged  by  the  unconstitutional  act  of  a 
civil  officer ; inasmuch  as  by  exceeding  his  proper 
authority,  he  loses  the  protection  of  his  station. 

Laws  may  be  enacted  by  congress,  which  are  not 
in  pursuance  of  the  constitution.  If  so  enacted,  they 
are  without  obligatory  force  upon  the  citizen,  the 
mere  acts  of  an  attorney  who  has  disregarded  the 
limitations  of  his  power.  The  supreme  law  of  the 
land  consists  of  the  constitution,  the  laws  which 
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are  passed  in  pursuance  of  it,  and  the  treaties 
which  may  be  constitutionally  concluded  with  foreign 
powers.  Deny  to  a law  or  to  a treaty  its  accordance 
with  the  constitution,  and  you  disaffirm  its  vitality. 
The  courts  cannot  interpret  or  apply  it:  it  is  not  a 
rule  of  action.  It  is  incorrect  to  say  that  it  may  be 
annulled  by  the  judiciary:  it  is  not,  it  never  has  been 
the  law  of  the  land. 

The  power  of  judging  of  this  accordance  between 
the  fundamental  law  and  the  legislative  acts  of 
congress,  devolves  of  course  on  every  individual,  who 
is  called  to  execute,  or  even  to  submit  to  the  law. 
The  executive  magistrates  of  the  union,  and  of  the 
states,  and  the  representatives  of  the  people,  of 
every  class,  are  bound  by  oath  to  support  the  con- 
stitution: and  it  is  therefore  clearly  their  duty,  to 
proclaim  and  oppose  its  violation.  When  this  oppo- 
sition occurs;  no  matter  by  whom  produced,  the  citi- 
zen or  the  officer;  the  question  presents  itself  directly 
for  the  consideration  and  decision  of  the  judiciary. 
And  herein  is  the  great  security  of  individual  rights. 
Precluded  by  their  official  character  from  taking  part 
in  the  business  of  legislation,  and  not  liable  therefore 
to  be  misled  into  excitement  by  the  conflicts  of  party ; 
independent  of  the  legislature  in  their  official  tenure 
and  emoluments, — above  the  power,  and  above  the 
patronage  too  of  the  executive, — the  judges  of  the 
federal  court  can  have  nothing  to  hope  for,  or  to 
fear,  in  the  pure  exercise  of  their  high  office,  but  the 
yet  higher  judgment  of  public  opinion,  and  the  stern 
revisal  of  posterity. 


Hi 

The  judicial  power,  it  may  be  remarked,  extends 
only  to  the  decision  of  cases  as  they  arise: — it  does 
not  include  the  preparation  of  an  authoritative  sys- 
tem of  commentaries  on  the  constitution,  nor  the 
promulgation  before-hand  of  principles,  by  which  the 
validity  of  acts  of  congress  is  to  be  tested.  Yet,  no 
lawyer  can  regard  with  other  feelings,  than  those  of 
the  highest  and  most  grateful  interest  and  respect, 
the  detailed  reasonings,  by  which  the  members  of  the 
Supreme  Court  of  the  United  States  have  supported 
its  decisions.  They  serve  to  define  more  exactly  the 
extent  and  limits  of  each  judicial  precedent,  they 
illustrate  the  constitutional  views  of  the  eminent  men 
by  whom  they  were  pronounced,  and  they  enable  the 
people,  that  last  and  highest  tribunal  of  our  govern- 
ment, to  revise  their  decisions,  and  by  appropriate 
amendments  to  the  constitution  or  the  law,  to  sup- 
ply omissions  and  repair  mistakes. 

The  Supreme  Court  has  been  said,  to  fix  by  its 
decisions  the  meaning  of  the  constitution,  and  thus 
to  define  its  own  powers,  and  those  of  the  other 
branches  of  the  government.  The  frankness  which 
should  characterise  an  address  from  this  place,  must 
be  my  apology  for  the  remark,  that  this  position, 
though  true  in  a certain  sense,  appears  to  me  too 
general.  The  decision  of  a court,  on  matters  within 
its  jurisdiction,  is  of  course  conclusive.  It  is  desira- 
ble moreover,  that  decisions  should  be  harmonious, 
and  that  questions  of  general  interest  especially 
should  be  referred,  as  far  as  possible,  to  uniform 
standards  of  right.  I do  not  mean  therefore  to  inti- 
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mate  that  judicial  precedents,  or  even  that  the  prin- 
ciples and  spirit  of  judicial  precedents,  should  be 
lightly  regarded.  But  the  opinion,  which  ascribes  to 
them  a binding  force,  an  effect  on  future  cases,  simi- 
lar to  that  of  a constitutional  provision  or  a legisla- 
tive enactment,  I am  not  prepared  to  accede  to.  I 
do  not  even  understand,  that  the  concurrent  opinions 
of  those,  who  have  before  administered  the  depart- 
ments of  government,  can  legitimately  controul  the 
opinions  or  the  acts  of  their  successors. 

To  repose  much  confidence  on  the  co-temporary 
practical  expositions  of  the  constitution, — to  consult 
with  anxious  care  the  opinions  of  those  who  have 
judicially  expounded  it,  and  gladly  to  avail  himself  of 
the  fruit  of  their  learned  labours, — to  defer  with  all 
humility  to  the  conduct  and  the  views  of  the  great 
and  the  wise: — this  for  the  legislator  or  the  judge,  is 
but  to  seek  the  best  and  safest  means  of  forming  his 
own  judgment.  But  the  oath  which  he  has  taken  to 
support  the  constitution,  is  broken,  if  in  the  hall  or 
on  the  bench  he  gives  validity  to  that,  which  in  his 
conscience  he  believes  to  contravene  it.  No  matter 
what  others  have  thought,  or  spoken,  or  done : — 
their  example  may  direct,  their  patriotism  may  per- 
suade, their  learning  may  enlighten  his  judgment; — 
but  the  question  of  conscientious  obligation  is  be- 
tween the  statesman  and  his  maker:  it  may  not  be 
controuled  by  the  discretion  of  his  fellow  men. 

It  has  been  solemnly  adjudged,  that  the  passage  of 
a particular  law  is  not  authorised  by  the  constitu- 
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tional  grant  of  powers  to  congress  : — The  repre- 
sentative, before  he  permits  a similar  act  to  pass 
through  the  forms  of  legislation,  will  jealously  recon- 
sider his  former  opinions  : — aware  that  the  high  tri- 
bunal, which  has  refused  to  execute  the  law  in  ques- 
tion, is  pure,  enlightened,  and  patriotic,  he  will  re- 
joice to  be  satisfied  that  the  error  was  with  him ; — 
or  failing  this,  he  will  seek  another  mode  of  attain- 
ing the  same  public  object ; or  will  enquire  whether 
the  object  itself  is  of  such  importance, — 1 had  almost 
said,  such  necessity — as  to  justify  a repeated  collision 
of  sentiment  between  co-ordinate  branches  of  the 
government.  But  if  at  last,  he  is  forced  to  the  con- 
clusion, that  the  power  belongs  to  congress,  and  that 
its  exercise  is  necessary  to  the  general  welfare  or 
the  public  safety, — shall  he  be  justified  in  refusing  to 
pass  the  law  ? 

Or,  it  has  been  decided,  that  a former  law  was 
constitutional;  and  it  is  proposed  to  re-enact  it  in 
terms  : — can  the  legislator  give  it  his  support,  who 
conscientiously  believes  it  an  usurpation  of  power 
and  an  infraction  of  the  constitution? — Admit  that  he 
can  discover  nothing,  either  in  principle  or  in  the  cir- 
cumstances of  the  country,  to  distinguish  the  bill  be- 
fore him  from  the  law  which  has  expired, — that  he 
has  the  most  exalted  reverence  for  the  motives  of 
those,  who  have  preceded  him  in  office, — and  that 
he  is  entirely  sensible  of  his  inferiority  to  them  in  all, 
except  attachment  to  his  country,  and  regard  for  her 
institutions : — may  he  not  be  allowed  to  presume, 
that  their  conduct  was  based  on  other  considerations 
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than  those  which  now  exist, — that  they  were  perhaps 
swayed  by  the  exigencies  of  the  times, — that  they  then 
had  some  justification  for  their  proceeding,  which 
would  not  apply  to  his? — or,  is  he  bound,  because  he 
believes  they  were  conscientious,  and  wise,  and  at* 
tached  to  the  country,  therefore  to  surrender  up  his 
own  judgment,  disregard  his  views  of  patriotic  duty, 
and  violate  his  conscience  ? — Admit  his  opinion  to 
be,  that  the  law  would  be  salutary : it  is  at  most  the 
opinion  of  an  agent,  that  his  authority  is  unwisely 
restricted ; in  other  words,  that  were  he  the  princi- 
pal, he  would  give  wider  scope  to  the  discretion  of 
his  representative.  But  this  is  to  reason  of  policy, 
not  of  right:  And  if  the  question  were  thus  to  change 
its  character;  it  might  yet  perhaps  be  doubted,  whe- 
ther a government,  which  is  confessedly  exposed  to 
change  with  the  varying  intelligence  of  its  successive 
agents,  is  not  safer,  more  sure  at  last  to  reflect  the 
popular  will,  less  apt  to  assert  and  exercise  dange- 
rous or  forbidden  power,  than  one  which  acknowl- 
edges a binding  force  for  the  future  in  the  interpre- 
tations which  its  officers  have  recorded  of  their  own 
powers  in  the  state. 

The  8th  section  of  the  1st  article  of  the  constitu- 
tion sets  forth  with  so  much  distinctness  the  specific 
objects  of  the  legislation  of  congress,  that  few  ques- 
tions have  as  yet  arisen  in  regard  to  them.  They 
relate  generally  to  the  powers  of  taxation  and  finance, 
the  regulation  of  commerce,  the  establishment  of  uni- 
form rules  of  naturalization  and  of  bankruptcy,  the 
controul  of  the  standards  of  value  and  of  quantity,  the 
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post  office,  the  security  of  the  rights  of  invention  and 
authorship,  the  constitution  of  inferior  judicial  tribu- 
nals and  the  punishment  of  certain  offences,  the  war- 
making power  and  its  accessories,  and  the  exclusive 
jurisdiction  of  congress  over  the  seat  of  government, 
and  over  land  occupied  for  public  purposes  The  sec- 
tion concludes  with  a declaration  of  the  further  power 
of  congress,  “ to  make  all  law's,  which  shall  be  neces- 
sary and  proper  for  carrying  into  effect  the  foregoing 
powers,  and  all  other  powers  vested  by  the  constitu- 
tion in  the  government  of  the  United  States,  or  in 
any  department  or  officer  thereof.”  It  is  this  grant 
or  admission  of  the  incidental  powers  of  congress, 
which,  as  you  are  aware,  has  frequently  been  the 
subject  of  elaborate,  and  not  always  temperate  dis- 
cussion. 

It  is  not  my  purpose  to  review  the  several  opinions 
which  have  been  entertained  in  regard  to  it,  nor  to 
enquire  whether  it  is  a substantive  grant  of  powers,  a 
declaration  of  powers,  which  would  without  it  have 
been  implied  from  the  context,  or  a qualification  and 
restriction  of  the  incidental  powers  that  might  other- 
wise have  been  implied  without  limitation.  I advert 
to  it  here,  merely  as  presenting  an  illustration  of  the 
inconvenience  of  ascribing  a binding  character  to 
legislative  or  judicial  expositions  of  the  constitution. 

The  necessity  and  propriety  of  means  to  effect  a 
given  object,  can  rarely  be  decided  except  by  the  cir- 
cumstances of  the  moment.  Those  measures  may 
be  indispensable  in  times  of  difficulty  and  pressure, 
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which  when  the  crisis  has  passed  would  be  injurious 
and  unwise.  Laws,  which  in  the  early  periods  of  the 
country  were  entirely  commensurate  with  the  consti- 
tutional wants  cf  the  government,  may  in  after  years 
become  confessedly  inadequate  to  their  object. 

A plain  and  important  distinction  between  the  laws 
of  a state  and  its  constitution  consists  in  this;  that  laws 
are  temporary  in  their  character,  intended  to  operate 
upon  interests  existing  or  foreseen,  and  may  therefore 
be  definite  in  their  provisions;  while  the  constitution 
is  to  be  coeval  in  its  duration  with  the  state  itself,  is 
to  act  upon  interests  which  are  not  yet  developed, 
and  under  circumstances  future  and  unknown;  and  is 
therefore  necessarily  general.  But  with  the  view 
of  always  attaining  its  great  objects,  the  constitution 
opens  to  the  legislative  discretion,  the  right  of  so 
employing  every  agency  and  operating  on  every  in- 
terest, not  specially  prohibited,  as  may  become  ne- 
cessary and  proper  for  the  purpose  of  giving  effect 
to  those  objects  in  the  varying  circumstances  of  the 
times  and  the  country.  It  has  been  aptly  compared 
to  the  human  skin,  which  moulded  at  first  to  the  pro- 
portions of  infancy,  yet  dilates,  expands  and  strength- 
ens, till  it  becomes  the  appropriate  ornament  and 
protection  of  manhood. 

It  is  to  deny  to  the  constitution  its  conservative  fa- 
culty, to  assert  that  it  can  only  operate  in  the  manner 
and  with  the  means  which  were  in  the  immediate 
view  of  those  who  framed  it.  It  was  intended  at  first 
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for  the  government  of  the  thirteen  states,  all  of  whose 
interests  were  affected  by  their  proximity  to  the  At- 
lantic; but  it  was  at  the  same  time  adapted  in  con- 
tingency to  the  wants  of  the  immense  regions  which 
lie  west  of  the  mountains,  and  which,  it  was  foreseen, 
might  one  day  be  covered  by  independent  states, 
each  of  them  a party  to  the  Union.  Other  changes 
were  also  to  be  encountered  in  the  progress  of  the 
government,  which  it  was  more  difficult  to  define,  and 
equally  impossible  to  provide  for.  The  increase  of 
the  country  in  political  strength  and  the  extension  of 
its  limits  have  not  been  more  remarkable,  than  the 
revolutions  which  it  has  witnessed  in  the  pursuits,  the 
opinions,  and  the  condition  of  its  people.  Can  it  be 
possible  then,  that  the  character  of  a law  at  the  pre- 
sent moment  is  dependent  on  the  judgment  which 
was  formed  of  its  necessity  and  propriety  under  cir- 
cumstances so  different?  That  law  may  be  neces- 
sary and  proper  for  carrying  into  present  execution 
the  powers  of  the  federal  government,  which  no  one 
contemplated  in  1788;  and  a law  may  now  be  of 
doubtful  propriety  and  necessity,  for  the  want  of 
which,  even  twenty  years  ago,  the  operations  of  go- 
vernment must  have  been  suspended. 

The  effects  too  of  an  erroneous  construction  of  a 
law  are  readily  prevented  or  repaired  by  a new  enact- 
ment. The  legislative  body  is  small,  and  communi- 
cation between  its  members  is  easy:  a few  months 
are  sufficient  to  present  the  subject  to  their  conside- 
ration, and  to  procure  their  action  in  such  a form  as 
to  render  further  mistake  impossible.  Not  so  with 


the  constitution.  It  can  only  be  amended  by  a length- 
ened and  difficult  recourse  to  each  of  twenty  four 
legislatures, — by  conciliating  a large  majority  of  dis- 
tant communities,  which  were  somewhat  disunited 
in  policy  at  first,  and  which  are  every  day  becoming 
more  and  more  difficult  to  harmonize,  as  new  inter- 
ests spring  up,  and  old  ones  change  in  importance. 
It  is  incorrect  therefore  to  argue  from  the  policy  of 
adhering  to  judicial  precedents  in  law,  that  constitu- 
tional precedents  should  also  have  obligatory  force. 
It  would  be  a new  application  of  the  Stare  Decisis, 
and  beyond  the  reason  of  convenience  on  which  the 
maxim  rests. 

Besides,  even  legal  precedents  have  not  strictly 
speaking  a binding  character.  What  is  more  com- 
mon in  the  proceedings  of  a court  of  law  than  an  au- 
thority overruled?  The  very  titles  of  the  cases,  whose 
validity  as  precedents  has  been  doubted  or  destroyed, 
already  fill  more  than  a volume.  The  whole  of  the 
mercantile  system  of  our  country  has  been  framed  by 
the  gradual  destruction  of  ancient  adjudications,  and 
an  incorporation  of  entirely  new  materials  in  their 
stead.  As  the  state  of  the  country,  its  necessities,  its 
interests  have  undergone  the  c hanges  of  time,  the  law 
has  changed  with  them.  The  constitutional  code  of 
England,  resting  as  it  does  on  the  practice  of  parlia- 
ment almost  alone,  has  undergone  a similar  change. 
Why  should  the  constitution  of  the  United  States, 
the  work  of  freemen  “ holding  large  discourse,  look- 
ing before  and  after,”  be  fettered  in  its  beneficial 
operation,  or  shorn  of  valuable  powers,  by  the  limi- 
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ted  views  or  the  limited  wants  of  those  who  former- 
ly administered  the  government,  or  partook  of  its 
benefits? — 

1 have  been  induced  to  extend  these  observations 
further  than  I at  first  proposed,  because  every  one 
must  feel,  however  circumscribed  his  influence,  that 
he  incurs  a high  responsibility,  when  he  publicly  dif- 
fers on  questions  relating  to  the  constitution,  from 
the  illustrious  survivor  of  those  who  first  expounded 
it.* 


But  whatever  may  be  the  proper  effect  of  prece- 
dents, whether  to  controul  or  merely  to  influence  the 
judgment;  when  the  citizen  and  the  law  stand  oppos- 
ed to  each  other,  it  is  the  right  and  the  duty  of  the 
court  to  determine  whether  the  law  is  or  is  not  in 
pursuance  of  the  constitution.  In  the  discharge  of 
this,  the  highest  function  of  his  office,  the  judge  can- 
not be  insensible  to  the  importance  and  delicacy  of 
his  position.  He  will  deliberate  carefully  before  he 
admits  the  invalidity  of  an  act,  which  has  been  in- 
vested with  the  forms  of  constitutional  legislation  by 
the  other  departments  of  the  government; — and  on 
the  other  hand,  he  will  remember  that  no  attacks  are 
more  dangerous  to  the  liberties  of  the  people,  be- 
cause none  are  more  insidious,  than  those  which  pro- 
ceed from  their  chosen  representatives.  But  he 
stands  before  the  constitution  as  its  appointed  guar- 
dian; and  he  is  unworthy  of  his  eminent  station,  and 

* Mr.  Madison — see  his  letter  to  C.  J.  Ingersoll,  Esq.  dated  Montpelier,  July, 
1831. 
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blind  to  its  dignity  and  its  duties,  if  he  shrinks  be- 
fore popular  excitement,  or  tolerates  legislative  usur- 
pation. 

It  has  been  recently  asserted,  that  a legislative  act 
may  be  so  framed,  as  to  violate  the  constitution,  and 
yet  to  escape  a judicial  declaration  of  its  in validity- 
The  character  of  the  distinguished  jurist,  from  whom 
this  assertion  immediately  proceeded,  and  that  of  the 
enlightened  body  which  adopted  his  language,  should 
perhaps  be  taken  as  sufficient  assurance  that  such  a 
case  may  exist.  I have  endeavoured  without  success 
to  imagine  one,  in  which  by  the  appropriate  action  of 
a jury,  the  question  of  constitutionality  may  not  be 
presented  to  the  bench  for  decision.  I have  been 
equally  unsuccessful  in  the  effort  to  detect  the  consi- 
derations, which  can  impart  this  character  of  immu- 
nity from  judicial  scrutiny  to  the  case,  by  which  the 
general  remark  is  illustrated. 

“It  may  be,”  it  is  said,*  “ that  an  act  will  in  its  ope- 
ration and  effect  be  subversive  of  the  principles  of  the 
constitution,  and  yet  on  its  face  be  superior  to  all  just 
exception  on  that  ground;” — and  the  illustration  is 
given  that  “ under  pretence  of  raising  a revenue,  con- 
gress may  increase  the  duties  to  an  amount,  which 
will  be  prohibitory  of  importation,  and  consequently 
destructive  of  all  revenue  from  that  source.”  And  so, 
it  might  have  been  added,  may  a state,  under  pre- 
tence of  executing  its  own  inspection  laws,  lay  such 


* Address  of  the  Free  Trade  Convention  to  the  people  of  the  United  States,  re- 
ported by  Mr.  Berrien,  chairman  of  the  committee  for  that  purpose,  October,  1831. 
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heavy  duties  on  imports  and  exports,  as  to  prevent 
any  article  being  offered  for  inspection.  But  to  this  it 
might  be  answered,  that  the  cases  supposed  are  of 
such  extreme  improbability,  as  to  make  it  unnecessa- 
ry to  consider  them,  and  unsafe  to  argue  from  them. 
Our  parts  in  the  business  of  life,  and  indeed  our  most 
ordinary  operations  require  of  us  that  we  should  re- 
pose a degree  of  confidence  in  the  integrity  and  intel- 
ligence of  the  rest  of  the  world.  The  wayfaring  man, 
as  he  bends  to  slake  his  thirst  at  the  spring,  must  be 
content  to  believe  that  poison  has  not  been  mingled 
in  its  waters. 

Such  acts  of  legislation,  as  have  been  supposed, 
will  hardly  be  the  result  of  ignorance.  An  honest 
legislator  may  be  persuaded  to  vote  for  a law,  which 
may  be  injurious  or  unconstitutional  in  its  effects; 
yet  he  will  scarcely  consent  to  conceal  his  purpose, 
or  artfully  to  screen  it  from  judicial  enquiry:  hon- 
esty does  not  affect  disguise. — But  if  ever  the  gene- 
ral congress  or  the  legislature  of  a state  shall  become 
so  debased,  as  to  mask  the  intention  and  object  of 
its  laws,  and  under  a false  pretence  to  commit  a fraud 
on  the  constitution  and  the  country;  that  court, 
which  “ has  never  sought  to  enlarge  the  judicial  pow- 
er beyond  its  proper  limits,  but  has  never  feared  to 
carry  it  to  the  full  extent  that  duty  required,”*  will 
scarcely  hesitate  to  tear  offthe  mask,  and  defeat  the 
imposture.  The  law  which  subverts  the  principles  of 
the  constitution,  cannot  be  “ in  pursuance  of  the 

* Address  of  the  Bar  of  Philadelphia  to  Chief  Justice  Marshall,  Oct.  1S31. 
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constitution”  itself.  And  if  in  truth,  the  exception 
does  not  appear  on  the  face  of  the  law,  but  must 
therefore  be  deduced  from  facts  ; in  .what  part  of  the 
country  shall  we  look  for  a jury,  which  will  refuse  to 
incorporate  the  facts  into  their  verdict,  and  thus 
spread  them  upon  the  records  of  the  court  ? 

I have  spoken  of  the  constitution  as  the  work  of 
the  people : as  such,  it  should  be  construed.  Give 
to  each  phrase  its  known  and  ordinary  acceptation  : 
— interpret  the  compact  as  the  parties  themselves 
understand  it.  Be  not  fearful  that  the  government  is 
too  weak : — it  is  as  strong  as  the  people  intended  to 
make  it.  Nor  that  is  too  strong  : — a child  of  popu- 
lar creation,  it  lives  and  moves  and  has  its  being, 
only  in  the  affections  and  confidence  of  its  parent. 
Let  neither  jealousy  nor  alarm  influence  the  decision. 
Disregard  casuistry,  for  the  people  are  not  casuists. 
But  remembering  the  spirit,  in  which  it  was  framed, 
and  which  alone  can  sustain  it,  a spirit  of  conciliation 
and  compromise;  avoid,  if  possible,  every  interpreta- 
tion, which,  had  the  occasion  for  its  application  been 
foreseen,  would  have  prevented  the  adoption  of  the 
constitution,  and  destroyed  the  union  of  the  states. — 
Thus  approaching  the  question,  regardless  of  him- 
self, his  popularity  or  his  repose,  and  mindful  only  of 
his  country  and  his  oath,  let  the  judge  pronounce  his 
decree,  and  trust  the  consequences  with  him  who 
alone  can  controul  them. 


ft 


Suppose,  however,  that  the  people  of  a state  or  of 
several  states  are  incurably  dissatisfied  with  the  ad- 
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ministration  of  the  government,  or  that  they  are  con- 
vinced by  their  experience,  of  the  impolicy  of  remain- 
ing members  of  the  union,  and  that  they  are  deter- 
mined to  withdraw  from  it:-— have  they  not  the  right? 
1 answer,  there  is  no  provision  in  the  compact  for 
such  a contingency.  In  its  terms,  it  is  of  indefinite 
duration  and  force:  to  withdraw  from  it  is  to  break 
it.  Such  a withdrawal  may  be  effected  peaceably; 
but  it  can  be  only,  because  the  other  parties  to  the 
compact  do  not  feel  themselves  aggrieved  by  its  vio- 
lation, or  because  they  find  themselves  too  weak  to 
demand  redress. 

The  Supreme  Court  is  the  highest  tribunal  known 
to  the  constitution,  and  every  other  depository  or  re- 
presentative of  the  powers  of  the  people  is  of  course 
bound  bv  its  decisions.*  Here  resides  that  central 

J 

force,  which,  without  impeding  the  appropriate 
movements  of  the  rest,  compels  each  to  revolve  in 
its  appointed  sphere,  and  unites  them  in  a single  har- 
monious system.  The  happiness  and  peace  of  the 
country  depend  on  its  uniform  and  regulated  action. 
Startled  at  the  possible  consequences  which  its  adju- 
dications may  involve,  many  true  friends  of  the  union 
have  sought  to  restrict  the  limits  of  its  jurisdiction. 
But  as  yet,  no  adequate  substitute  has  been  devised; 
and  while  the  judicial  authority  shall  continue  to  be 
exercised  with  the  intelligence,  firmness,  temperance, 
and  purity,  by  which  it  has  been  heretofore  illustra- 
ted, no  substitute  will  be  required  by  the  people. 


* See  Note  2,  at  the  end. 
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But  the  judiciary  may  hereafter  be  corrupt  or 
timid:  it  may  protect  the  corruption  or  the  ignorance 
of  congress  from  exposure:  and  the  house  of  repre- 
sentatives in  return  may  screen  the  judges  from  im- 
peachment, or  the  senate  may  acquit  them  on  their 
trial. — If  all  this  shall  ever  happen,  it  will  be  labour 
wasted,  to  discuss  the  principles  of  the  constitution, 
or  the  rights  under  it  either  of  people  or  of  states. 
When  corruption  has  pervaded  the  entire  system,  the 
hour  of  its  dissolution  has  arrived.  The  constitution 
will  be  no  more:  its  authority,  its  offices,  its  protec- 
tion, its  restraints,  will  all  have  “melted  as  breath 
into  the  wind,”  and  passed  away. 

Hie  labor  extremus,  longarum  hsec  meta  viarum. 

The  powers  of  government  will  then  revert  to  the 
people,  from  whom  they  came;  and  perhaps,  after 
years  of  revolution  and  civil  war,  the  spirit  of  the 
constitution,  propitiated  at  last  by  offerings  of  blood, 
may  return,  purified  and  renovated,  to  vitalize  a new 
system,  and  shed  its  blessings  on  other  generations. 


NOTES. 


Note  to  Page  11. 

In  point  of  fact,  most  of  the  states  had  formally  exercised 
the  right  of  self-government  before  the  declaration  of  inde- 
pendence by  the  congress  of  ’76.  Several  of  them  had  organ- 
ized constitutions,  which  assumed  the  power  of  the  king  to  be 
at  an  end,  and  one  at  least  had  solemnly  asserted  her  separate 
independence  and  sovereignty. 

On  the  20th  of  June,  1775,  Washington  had  been  commis- 
sioned by  congress  as  commander-in-chief  of  the  army  “ for 
the  defence  of  American  liberty,”  and  he  was  instructed  “to 
make  it  his  special  care  that  the  liberties  of  America  receive 
no  detriment.”  That  army  had  been  raised  by  the  states, 
without  union,  and  in  a great  degree  without  concert. 

On  the  21st  of  July  of  the  same  year,  Dr.  Franklin  submit- 
ted to  the  consideration  of  congress  a sketch  of  articles  of  con- 
federation. By  the  second  of  these  articles,  the  colonies 
“ severally  entered  into  a firm  league  of  friendship  with  each 
other,  for  their  common  defence  against  their  enemies,  the 
security  of  their  liberties  and  properties,  the  safety  of  their 
persons  and  families,  and  their  mutual  and  general  welfare,” — 
but  a reservation  contained  in  the  third  article  declared  that 
“each  colony  should  enjoy  and  retain  as  much  as  it  might 
think  fit  of  its  existing  laws,  customs,  rights,  privileges  and 
peculkr  jurisdictions  within  its  own  limits,  and  might  amend 
its  own  constitution  as.  should  seem  best  to  its  own  assembly 
or  convenfion.”  These  articles  were  to  be  adopted  by  the 
several  provincial  conventions  or  assemblies;  and  the  union 
they  established  was  to  continue  until  a reconciliation  with 
Great  Britain,  a reparation  of  injuries  by  her,  and  a withdrawal 
of  her  troops;  or  on  failure  of  these  events,  the  “ confedera* 
tion  was  to  be  perpetual.”  This  plan  of  government  was  not 
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finally  matured  till  about  three  years  afterwards;  but  no  one 
can  doubt  after  reading  Dr.  Franklin’s  sketch,  that  the  colo- 
nies were  already  independent  communities  in  fact,  and  as 
such  competent  to  enter  into  league  with  each  other,  and  seve- 
rally to  regulate  their  internal  government. 

In  May  of  the  following  year,  (1776)  the  same  congress  de- 
clared it  “ necessary  that  the  exercise  of  every  kind  of  autho- 
rity under  the  British  crown  should  be  totally  suppressed,  and 
all  the  powers  of  government  exerted  under  the  authority  of 
the  people  of  the  colonies.” 

Shortly  after  the  recommendation  of  congress,  which  ac- 
companied this  assertion  of  the  independence  of  the  colonies, 
and  probably  in  pursuance  of  it,  the  state  of  New  Jersey  (on 
the  2d  of  July)  adopted  a state  constitution,  and  in  the  pre- 
amble of  that  instrument,  protested  that  “ all  civil  authority 
under  the  king  was  at  an  end,  and  a dissolution  of  the  govern- 
ment in  each  colony  had  consequently  taken  place.” 

The  state  of  Virginia  had  almost  anticipated  the  determina- 
tion of  the  general  congress.  On  the  very  day  (15th  May 
1776)  on  which  a committee  submitted  to  congress  the  pre- 
amble and  recommendation,  which  have  been  quoted,  a con- 
vention of  the  people  of  Virginia  adopted  an  unanimous  reso- 
lution, that  having  been  ‘ ‘ driven  by  the  laws  of  self-preserva- 
tion from  the  desire  to  maintain  their  connexion  with  Great 
Britain,”  they  would  adopt  “ such  a plan  of  government  as 
would  be  most  likely  to  maintain  peace  and  order  in  the 
colony,  and  secure  substantial  and  equal  liberty  to  the  people.” 
The  constitution  of  the  state  was  adopted  on  the  29th  of  June 
following. 

The  Virginia  convention  at  the  same  time  instructed  their 
representatives  in  congress  to  propose  a declaration  of  the 
freedom  and  independence  of  all  the  colonies,  and  to  invite 
the  formation  of  a confederacy  between  them,  “ provided  that 
the  power  of  forming  government  for,  and  the  regulation  of 
the  external  concerns  of  each  colony,  be  left  to  the  respective 
colonial  legislatures.” — Little  did  they  think,  that  such  a de- 
claration would  in  after  years  furnish  matter  for  an  argument 
against  their  separate  sovereignty  and  independence. 
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Note  2. 

The  remarks  in  the  text  and  at  page  10,  assume  that  no  re- 
visory power  over  the  acts  of  the  general  government  has  been 
expressly  given  by  the  people  to  the  states.  Undoubtedly,  it 
was  competent  to  those  who  formed  the  constitution,  to  have 
made  a different  allotment  of  its  powers.  The  judiciary  or  the 
executive  of  the  Union,  for  instance,  might  have  bebn  chosen 
directly  by  the  state  governments,  so  as  to  give  them  a virtual 
controul;  and  such  projects  were  more  than  once  submitted  and 
discussed  in  the  convention.  Or,  it  might  have  been  provided, 
that  questions  involving  a supposed  violation  of  the  compact 
by  the  federal  government,  should  be  decided  in  every  case, 
as  they  must  have  been  under  the  old  confederation,  by  the 
legislatures  or  conventions  of  the  states,  each  being  affected 
only  by  its  own  decision.  But  it  seems  to  me  incapable  of 
dispute,  that  if  such  a revisory  power  does  now  exist,  the 
warrant  for  it  must  be  found  in  the  constitution  itself,  not  in 
any  mere  theory  of  the  government,  or  any  calculation  of  po- 
litical expediency.  Called  by  whatever  name  its  friends  may 
select,  the  right  of  nullification,  the  dispensing,  or  the  sus- 
pending power,  it  is  nothing  else  than  the  highest  power  of  the 
country.  One  would  hardly  think  that  in  a written  constitu- 
tion such  a power  could  lurk  unsuspected  for  more  than  forty 
years.  Yet  there  it  must  be,  or  it  does  not  exist.  It  must  have 
been  there  from  the  beginning  too;  for  since  the  constitution 
was  adopted,  the  people  themselves  have  been  unable  to  give 
it,  except  by  a solemn  amendment  of  that  instrument.  I am 
not  aware  that  any  one  has  discovered  it  there  in  our  days, 
and  unless  by  a resort  to  something  like  the  totidem  literis 
construction  of  my  Lord  Peter,  future  patriots  will  be  equally 
unsuccessful.  We  have  had  refinements  about  government, 
and  appeals  to  first  principles  in  abundance;  but  as  to  the  article 
which  recognizes  this  mighty  power  of  the  states,  no  one  has 
been  able  “ digito  monstrare,  ac  dicere  hie  est.” 


